STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

HART LAND AND CATTLE CO ,

INC., RON L. HART and

VICTORIA S. HART,
Petitioners,

and

)
)
)
)
)
)
|
BRUCE BEST and CHERYL ) CASE NO. 91- 7369
SANDERS, )
)
I ntervenors, )
)
VS. )
)
)
)
)
)
)

RON Bl RI TZ and DEPARTMENT OF
TRANSPORTATI ON,

Respondent s.

RECOMMVENDED ORDER

This matter cane on for hearing in New Shyrna Beach, Florida, before Robert
T. Benton, Il, Hearing Oficer of the D vision of Adm nistrative Hearings, on
March 1, 1992. The parties filed proposed recommended orders (or adopted others
already filed) on or before April 9, 1992. The attached appendi x addresses
proposed findings of fact by nunber. Neither Ron L. Hart nor Victoria S. Hart
entered an appear ance.

APPEARANCES

For Petitioner Dan R Warren, Esquire

Hart Land and Judge and Warren, P.A

Cattl e Conpany: 315 Silver Beach Avenue
Dayt ona Beach, FL 32118

Pro Se: Bruce Best
Post O fice Box 2793
New Snyrna Beach, FL 32170

Pro Se: Cheryl M Sanders
Post O fice Box 2793
New Snyrna Beach, FL 32170

For Respondent James S. Morris, Esquire

Biritz: Storch, Hansen & Morris, P. A
1620 South dyde Mrris Blvd., #300
Dayt ona Beach, FL 32219



For Responden Vernon L. Whittier, Esquire
DOT: 605 Suwanee Street
Tal | ahassee, FL 32399-0458

STATEMENT OF THE | SSUE

VWet her respondent Departnent of Transportation (DOT) shoul d grant co-
respondent Ron Biritz's application for site approval for and |icensure of a
private airport three mles west of Gak Hill at 280 51' 25" N, 8lo 54' 26" W,
as proposed in DOT"s order No. 91-34?

PRELI M NARY STATEMENT

After DOT entered order No. 91-34, Cheryl M Sanders and Hart Land and
Cattl e Conpany, by its agent Cyde L. Hart, who may al so have been acting as the
other petitioners' agent, requested formal administrative proceedi ngs on the
airport site approval and license application. DOl forwarded the latter, but
not the former, request to the Division of Adm nistrative Hearings for hearing,
in accordance with Section 120.57(1)(b)3., Florida Statutes (1991).

At hearing, both Ms. Sanders and M. Best were allowed to intervene,
subj ect to proof at hearing of a substantial interest to be determ ned by the
proposed site approval and licensure. Cyde L. Hart sought but was denied the
right to act as qualified representative for petitioners, although he testified
as a W tness.

FI NDI NGS OF FACT

1. Selwin Colenman is the record holder of |land | ocated near Maytown Road
three miles west of Gak HIl, Florida, at l|atitude 28051' 25" North, |ongitude
80054' 26" West in Sections F and G Township 19 South, Range 34 East in Vol usia
County (the proposed site). He has authorized his son-in-law, Ron Biritz, to
seek DOT site approval and a license for a private airport as the proposed site.

2. Petitioners and intervenors own land in the general vicinity, and
Robert L. Hart owns extensive mineral rights, including rights to any minerals

underlying the proposed site. Qher |and owners, including Warren J. Brull, who
owns part of the |and over which the existing air strip runs, CR "D ck"
Powel I, and Vaughn L. Grasso, who owns a crop duster he stores in a building he

characterizes as agricultural, also made M. Biritz their agent for purposes of
t he pendi ng application

3. Known as "Blue Ridge Flightpark," a 4,000-foot grass air strip at the
proposed site had been used by |ight planes for some tinme, until recently. The
air strip has been significantly inproved within the last tw years; at one tine
wat er nel ons were grown on the property. Oiginally, scrub hickory and gopher
tortoise holes made its use as an air field inpractical

4. \Wen John Bronson Monteith, the aviation specialist for DOI's District
Five, learned the grass strip at the proposed site was "operational," he
contacted the owners and instructed themto cl ose down operations until site
approval was granted; and told them how to apply for site approval.

5. As one result, they caused a large "X" to be placed on the strip,
indicating the field was closed to operation. Wwen M. Mnteith visited the
proposed site on Novenmber 21, 1991, he saw rust on a brake disc on M. Biritz's
ai rpl ane, suggesting disuse.



6. After DOT received the application, M. Mnteith determined that it was
conpl ete and seened to neet all rule and statutory criteria, so he prepared a
notice to grant the application for Nancy Houston's signature. He caused copies
of the notice of intent to be sent by certified mail to all airports and
muni cipalities within 15 mles and to all |andowners within 1,000 feet of the
proposed site. The notice of intent was published in the News Journal, and a
public hearing was held on July 18, 1991

7. There is sonme question regarding the true nature of several |argish
buil dings along the air strip. Treated as "agricultural” for purposes of
construction w thout building permits, the buildings |ook to some nore |ike
hangars than barns. But, as to the air strip itself, Volusia County zoning
of ficials have recogni zed a nonconform ng use antedati ng adopti on of County
zoni ng ordi nances, a use which the ordinances allow to continue, as long as it
does not entail construction of any new structures. Respondent's Exhibit Nos. 4
and 7.

8. As experience has denonstrated, the proposed site is "feasible" and
"adequate." Despite mlitary air traffic in the general vicinity, the Federa
Avi ation Authority concluded that, if limted to private use, the "airport wll
not adversely affect the safe and efficient use of airspace by aircraft.”
Respondent's Exhibit No. 3. Only a wi ndsock and marki ngs, including threshold
mar ki ngs, are needed to neet |icensing requirenents.

CONCLUSI ONS OF LAW

9. Since DOT referred the hearing request to the Division of
Admi ni strative Hearings, in accordance with Section 120.57(1)(b)3., Florida
Statutes (1991), "the division has jurisdiction over the formal proceeding."
Section 120.57(1)(b)3., Florida Statutes (1991).

10. The statutory and rul e provisions under which the present application
is pending contenplate a unified site approval and licensure process. Section
330.30, Florida Statutes (1991), entitled "Approval of airport sites and
licensing of airports; fees," provides:

(1) SITE APPROVALS; REQUI REMENTS, FEES,
EFFECTI VE PERI OD, REVOCATI ON.

(a) . . . [T]he owner or |essee of any
proposed airport shall, prior to the
acquisition of the site or prior to the
construction or establishnent of the proposed
airport, obtain approval of the airport site
fromthe department. Applications for approval

of a site and for an original license shall be
jointly made on a form prescribed by the
departrment . . . . The departnent, after

i nspection of the airport site, shall grant
the site approval if it is satisfied:

1. That the site is adequate for the proposed
ai rport;

2. That the proposed airport, if constructed
or established, will conformto m ni mum
standards of safety and will conply with
appl i cabl e county or rmunicipal zoning
requi renents;



3. That all nearby airports, municipalities,
and property owners have been notified and any
comments subnmitted by them have been given
adequat e consi deration; and

4. That safe air-traffic patterns can be
wor ked out for the proposed airport and for
all existing airports and approved airport
sites inits vicinity.

(b) Site approval may be granted subject
to any reasonabl e conditions which the
department may deem necessary to protect the
public health, safety, or welfare.

(2) LICENSES; REQUI REMENTS, FEES, RENEWAL,
REVOCATI ON.

(a) . . . [T]he owner or |essee of an
airport in this state nust obtain a |license
prior to the operation of aircraft on the
airport. An application for such |license
shall be nmade on a form prescribed by the
department and shall be acconplished jointly
with an application for site approval. Upon
granting site approval, making a favorable
final airport inspection report indicating

conpliance with all |icense requirenents, and
receiving the appropriate license fee, the
departnment shall issue a license to the

applicant, subject to any reasonable
conditions that the departnment may deem
necessary to protect the public health,
safety, or welfare

| mpl enenting these statutory provisions, Rule 14-60.005, Florida Adm nistrative
Code, provides:

(8) Site Approval
(a) Prior to receiving site approval, an
applicant shall:

1. Denonstrate that the site is adequate
for the proposed airport.

2. Denonstrate that the proposed airport,
if constructed or established, will conform
to m ni mum st andards of safety.

3. Include docunentation evidencing | oca
zoni ng approval by the appropriate
gover nnent al agency. \ere there is no | ocal
zoning, a statenent of that fact froman
of ficial of the appropriate governnenta
agency shall be submitted.

4. Provide the Departnent a list of al
airports and municipalities within 15 mles
of the proposed airport and all property
owners within 1,000 feet of the proposed
ai rport.



5. Denonstrate that safe air traffic,
patterns could be worked out for the proposed
airport.

(b) Al airport sites nust be inspected by
a representative of the Departnent and a
witten report containing a reconmendation
filed with the Departnent.

1. If the inspection show that the site
is feasible and can neet the requirenents
set forth in Rule 14-60.005(8)(a)l.-5. above,
t he Departnent shall issue a notice of
intent.

11. The procedural steps required by statute and rul e have been taken, and
no party has contended ot herw se.

12. The courts view it "as fundanental that an applicant for a |license or
permt carries 'the ultimte burden of persuasion' of entitlenment through al
proceedi ngs, of whatever nature, until such tine as final action has been taken
by the agency." Florida Departnment of Transportation v. J.WC Co., Inc., 396
So.2d 778, 787 (Fla. 1st DCA 1981); Zenour, Inc., v. State Division of Beverage,
347 So.2d 1102 (Fla. 1st DCA 1977) (Il ack of good noral character found "from
evi dence submitted by the applicant”). See generally Balino v. Departnent of
Heal th and Rehabilitative Services, 348 So.2d 349 (Fla. 1st DCA 1977).
Petitioner has net the burden here.

RECOMVENDATI ON
It is, accordingly,
RECOMVENDED:
That DOT grant site approval on the conditions stated in Order No. 91-34;
and, after the requirenents of Section 330.30(2), Florida Statutes (1991) have

been satisfied, issue a private airport license to Ron Biritz.

DONE and ENTERED this _ 28 day of My, 1992, in Tall ahassee, Florida.

ROBERT T. BENTON, ||

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings

this _ 28 day of My, 1992.
APPENDI X

Both intervenors adopted petitioner's proposed findings of fact as their
own.



Petitioner's proposed findings of fact Nos. 1, 2 and 4 have been adopted in
substance, insofar as materi al

Wth respect to petitioner's proposed finding of fact No. 3, the |ega
status was not clear.

Wth respect to petitioner's proposed finding of fact No. 5, a
preponderance of the evidence established that flights had stopped recently.

Respondent' s proposed findings of fact Nos. 1 through 6 have been adopted,
in substance, insofar as material

Respondent' s proposed finding of fact No. 7 is properly a concl usion of
I aw.

COPI ES FURNI SHED:

Ben G Watts, Secretary
Department of Transportation
605 Suwanee Street

Tal | ahassee, FL 32399-0458

Thornton J. WIIlianms, General Counse
Department of Transportation

562 Haydon Burns Buil di ng

Tal | ahassee, FL 32399-0458

Dan R Warren, Esquire
315 Sil ver Beach Avenue
Dayt ona Beach, FL 32118

Bruce Best
Post O fice Box 2793
New Snyrna Beach, FL 32170

Cheryl M Sanders
Post O fice Box 2793
New Snyrna Beach, FL 32170

James S. Morris, Esquire

Storch, Hansen & Morris, P. A

1620 South dyde Mrris Blvd., #300
Dayt ona Beach, FL 32219

Vernon L. Whittier, Esquire
605 Suwanee Street
Tal | ahassee, FL 32399-0458

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN WHI CH TO SUBM T
WRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT WLL | SSUE THE FI NAL CRDER IN TH S CASE



